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CIVIL JUDGMENTS ENFORCEMENT BILL 2003 
Second Reading 

Resumed from 4 December 2003. 
MS S.E. WALKER (Nedlands) [10.41 pm]:  I said that my speech during the previous second reading debate 
would be short; this one will be even shorter.  This Bill complements the Magistrates Court (Civil Proceedings) 
Bill 2003.  I thought it was strange that the Local Courts Act would be split into two Bills; however, I am sure 
that there is a good reason for that.  I am not sure why there are two Bills.  Perhaps the Attorney General can 
explain that to me.   
This Bill is a vehicle to implement recommendations made by the 1995 Law Reform Commission report on the 
enforcement of judgments of local courts, the 2001 Law Reform Commission report on writs and warrants of 
execution and the 1997 courts services report, which recommended the implementation of a unified civil 
judgments enforcement system across the superior and lower courts.  In his second reading speech the Attorney 
General said that the current system was inefficient and confusing, that some remedies were obsolete and that the 
garnishee provisions were antiquated.   

I was interested to learn that the sheriffs in the Supreme Court and District Court ensure consistency of practice 
in enforcing the Supreme Court and District Court judgments but that 35 courts across the State issue 25 000 
enforcement procedures annually to 124 local court bailiffs.  That means that they are very independent in what 
they do, which has created inconsistencies.  This is a good Bill, and the Opposition supports it.  Of the 25 000 
orders that are made, 13 000 people have to take action to recover outstanding debts.  I agree with the Attorney 
General that that causes hardship.  It takes up a lot of time and is very vexing.  Everybody leads busy lives, and 
to pursue an order for payment they must undertake further action.   

This Bill includes the principle that imprisonment is a penalty of last resort.  We all know that the Attorney 
General has a reduced imprisonment strategy.  The Bill says it is important that imprisonment should not be 
made on first examination.  Currently, when someone fails to pay a debt under a payment order, it can result in a 
person being summoned to attend a default inquiry.  If a magistrate is satisfied that the judgment creditor could 
have paid the debt, the judgment creditor will be found to be guilty of contempt and could be imprisoned for up 
to 40 days.   

I read the various types of orders referred to in the Act.  There is a property seizure and sale order, a property 
seizure and delivery order, a time for payment order, an instalment order, an earnings appropriation order and a 
debt appropriation order.  I note that under this Bill enforcement orders lapse after 12 years.  I believe that if they 
try to enforce it after six years, there will need to be a fresh means inquiry. 

I have received a considerable number of comments on this Bill from the Law Society.  Clause 35, which deals 
with an earnings appropriation order, provides that such an order must not exceed 10 per cent of the debtor’s net 
earnings, and a subsequent earnings appropriation order cannot be made if an earnings appropriation order is 
already in existence.  The Bill also contains a protection clause for employees.  I find that provision very 
interesting, and perhaps the Attorney General will be able to tell me where it comes from.  It may be from the 
Local Courts Act.  If an earnings appropriation order is in force and the employer gets funny, for want of a better 
word, with the employee, the employer will be subject to a fine of $5 000.  An appropriation order is invaluable 
for a judgment creditor, because certain assets of the debtor can be appropriated; for example; a debt owed to the 
person under an existing agreement or trust, a debt under a will, or an issued share or other security.  The 
Opposition supports the Bill, but during consideration in detail we will raise some of the issues raised with us by 
the Law Society.   
Question put and passed. 
Bill read a second time.  

Consideration in Detail 
Clauses 1 to 3 put and passed. 
Clause 4:  “Earnings”, definition of -  
Ms S.E. WALKER:  The Law Society believes that the definition of “earnings” is ambiguous and may include 
compensation paid or payable for loss of earning capacity.  It believes also that it differs from the provisions of 
the Bankruptcy Act, which specifically excludes from assets available for distribution to creditors compensation 
paid or payable for personal injury.  Does the Attorney General have a comment on that?   
Mr J.A. McGINTY:  I draw the member’s attention to the recommendation of the Law Reform Commission in 
its 1995 report “Enforcement of Judgments of Local Courts”.  Recommendation 55, under the heading 
“Attachment of earnings other than wages”, states -  
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Earnings, that is the amounts payable to the judgment debtor - 

(a) by way of wages or salary, including any fee, bonus, commission, overtime pay or other 
emolument payable in addition to wages or salary; or  

(b) by way of pension, including - 
(i) an annuity in respect of past services, whether or not the services were rendered to the 

person paying the annuity; 
(ii) periodical payments in respect of compensation for the loss, abolition or 

relinquishment, or any diminution in the emoluments, of any office or employment; 
and  

(iii) periodic payments in respect of compensation for the loss of wages or salary because 
of illness or injury, 

should be liable to attachment. 

That was expressly addressed by the Law Reform Commission in 1995, and we have sought to implement that 
recommendation.  To the extent that there is concern that it would include compensation for loss of earnings, that 
has been deliberately done on the recommendation of the Law Reform Commission.   

Clause put and passed. 

Clauses 5 to 7 put and passed. 

Clause 8:  Interest on judgment sums - 
Ms S.E. WALKER:  Subclause (1) states - 

Interest is to be paid on the unpaid amount of a judgment sum from the date of the judgment until the 
date on which the judgment sum is paid -  

(a) at the rate prescribed by the regulations;  

Subclause (5) states -  

Subsection (1) does not apply to - 

(a) a judgment that is registered under section 105(1) of the Service and Execution of Process Act 
1992 of the Commonwealth; or  

(b) a judgment sum on which interest is payable under another written law. 

The Law Society of WA has raised the issue that unless specific reference is made in any judgment, the 
provisions in any contract governing the rate of interest payable will merge in the judgment, with the result that 
the debtor will gain a benefit if the prescribed rate of the regulations - that is, under clause (8)(1)(a) - is less than 
the judgment rate, and that the clause needs to be amended to avoid this possibility.  Was that considered?   

Mr J.A. McGINTY:  The best answer I can give is that this clause is similar to and based on section 142 of the 
Supreme Court Act, which I understand adopts a procedure substantially similar to the one shown here.  It 
certainly could give rise to the anomaly the member referred to.  As I understand it, so could the existing practice 
in the Supreme Court.   

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  Yes. 

Clause put and passed. 

Clauses 9 to 14 put and passed.  

Clause 15:  Suspension order - 
Ms S.E. WALKER:  The letter to the Attorney General of October 2003 referred to the suspension order.  The 
Law Society said it believed that the provisions are open to abuse because they enable the defendant to obtain an 
order for suspension of payment and would seem to give an unsuccessful defendant a second opportunity to 
frustrate recovery when a matter has already been determined.  In its view the provisions of clause 15 should be 
available only subsequent to an enforcement order being made under the Act.  Does the Attorney General or his 
advisers have any comment on that?   

Mr J.A. McGINTY:  The concern of someone escaping judgment by applying suspension has been given 
consideration.  It is picked up by two provisions contained in clause 15, of which subclause (3) reads - 

On such an application in respect of a monetary judgment, the court may only make such and order if - 
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(a) after a means inquiry it is satisfied that the judgment debtor is unable to pay the judgment debt;  

There needs to be an inquiry into the means of the judgment debtor in the first instance.  Subclause (5) 
effectively provides the capacity to make a suspension order on such terms as I thought appropriate.  That would 
effectively provide the power to make an interim suspension order, which I think is what the Law Society was 
seeking.  I think a combination of those two clauses is designed to deal with the issue that the Law Society 
raised.  

Clause put and passed. 
Clauses 16 and 17 put and passed.   

Clause 18:  Enforcement orders, applicability of - 
Ms S.E. WALKER:  This clause describes those who can be the subject of enforcement orders, and reads - 

(1) An enforcement order, other than an earnings appropriation order, may be made in respect of 
any person, whether a natural person, a partnership, or a corporation. 

(2) An earnings appropriation order may only be made in respect of a natural person.   
The Law Society indicated that there was no mention of a contractor in this clause.  It says that the definition of 
“earnings” in clause 4(c) does not appear to catch payments made to a contractor.  Was that given any 
consideration?   
Mr J.A. McGINTY:  In a letter dated 24 February, the acting executive director of court services in the 
Department of Justice wrote to the Law Society in the following terms -  

You correctly observe that the definition of “Earnings” in clause 4, in conjunction with clause 18, will 
not provide for the earnings of a contractor to be subject to an earnings appropriation order.  Thank you 
for raising this issue but the exclusion is intentional as earnings attachment is to be founded on an 
employer/employee relationship.  You will note that the means inquiry procedure in clause 26(a) does 
not refer to “earnings”. 

The advice I have been given is that there are sufficient existing means to deal with a contractor when there is a 
debt owing without the need to rely on provisions that are specifically attached to the employer-employee 
relationship. 

Clause put and passed. 

Clause 19:  Enforcement orders, application for etc. - 
Ms S.E. WALKER:  The Law Society raises an interesting minor point.  It recommends that the words “Subject 
to sections 12 and 13” should be inserted before the words “A judgment creditor may apply to a court for an 
enforcement order” at subsection (1).  As I said earlier, sections 12 and 13 are the provisions concerning the 
limitation period for an enforcement of 12 years.  The leave of the court has to be obtained when six years have 
elapsed.  Was there any reason that suggestion was not taken up? 

Mr J.A. McGINTY:  I am advised that the Law Society’s concerns were raised directly with parliamentary 
counsel, who simply did not agree with them.  Therefore, no action was taken in respect of that matter.  It was 
given every consideration. 

Clause put and passed. 

Clauses 20 to 23 put and passed. 

Clause 24:  Money recovered, judgment creditor’s duties as to - 
Ms S.E. WALKER:  The Law Society believes that the Attorney General is being extremely harsh in subclause 
(2).  However, we know he is a big old softie on crime and penalties.  The Law Society believes the subclause 
imposes a time limit - 

Mr R.N. Sweetman:  The Attorney General believes in permanent punishment - that is why we are still here! 

Ms S.E. WALKER:  Oh, look, someone has to do the right thing by the legal profession in this State.  The 
subclause states - 

(2) If requested to do so by - 

 (a) a registrar of the court that gave the judgment; or  

 (b) the Sheriff, if an enforcement order in respect of the judgment has been issued and 
addressed to the Sheriff,  
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 a judgment creditor must, within 7 days after receiving the request, give the person who made 
the request an account showing - 

 (c) the judgment sum; 

. . .  

(3) A person who contravenes a request made under subsection (2) is guilty of a contempt of 
court. 

The Law Society states that seven days to provide an account of moneys on pain of penalty is extremely harsh 
and no comparable time provision exists against debtors.  Will the Attorney General give me his thoughts on 
that?   

Mr J.A. McGINTY:  I cannot take the matter much further than to say that when a request is made by the court 
registrar or the sheriff to the judgment creditor, there are seven days in which to provide the information.  
Frankly, I do not know whether that is reasonable.  However, I am advised by people who are experts in this 
field that they have given every consideration to the issues involved in it, particularly after it was raised by the 
Law Society of Western Australia.  The instructing officers and parliamentary counsel did not consider that 
further amendment of the Bill was appropriate, having given further consideration to it.  I am not able to say 
whether seven days, a month or one day is reasonable in those circumstances.  I am happy to take their judgment 
on that matter. 

Ms S.E. Walker:  Was that a recommendation? 
Mr J.A. McGINTY:  I am told not. 
Ms S.E. Walker interjected. 
Mr J.A. McGINTY:  Apparently. 

Clause put and passed. 

Clause 25:  Excess money recovered, consequences - 
Ms S.E. WALKER:  I believe the Law Society raised a very valid point about clause 25, which states - 

If a judgment creditor receives or recovers an amount in excess of the amount required to satisfy the 
judgment debt the judgment creditor holds the excess on trust for the judgment debtor. 

However, it does not say for how long.  Is there a mechanism in the legislation?  If property is sold and there is 
excess money, how does the person get it back? 

Mr J.A. McGINTY:  This is an area in which the statement of the law is clear; that is, the money belongs to the 
judgment debtor.  It is held on trust for - 

Ms S.E. Walker:  You would have to go to court to get an enforcement order. 

Mr J.A. McGINTY:  Yes.  As long as it is clear who owns the excess money - and that is the judgment debtor - 
the duties of a trustee would come into play.  In our view, in the light of the varying circumstances that might 
arise, it would be too prescriptive to impose a time limit on when it is to be handed back. 

Ms S.E. Walker:  It should be handed back forthwith. 

Mr J.A. McGINTY:  I suspect that is right in most circumstances.  It would be a duty of a trustee to return to - 

Ms S.E. Walker:  Yes, but what if a property that is worth $400 000 is sold?  The person owes only $300 000, 
and the judgment creditor has $100 000 of the person’s money.  The person who is out of the house on his ear 
has a family, and the guy who is a bit dark on the judgment debtor is holding his money.  How does the debtor 
get it back? 

Mr J.A. McGINTY:  Given the statement in the Act that it is the money of the judgment debtor and is being held 
in trust by the judgment creditor -  

Ms S.E. Walker:  Yes, I know, but how does he get it back?  I wonder whether you would mind looking at that, 
because that seems quite poor to me. 

Mr J.A. McGINTY:  If money that belonged to somebody else was withheld, I would agree absolutely with the 
member.  The reason we have put this provision in the legislation is to make it clear that the surplus rests with 
the judgment debtor.  I appreciate the point the member is raising.  I do not know that everything can be 
prescribed in statute about how these matters are to be dealt with, given the variety of circumstances in which 
they might arise. 

Ms S.E. Walker:  I think it is important. 
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Mr J.A. McGINTY:  So do I, and there should not be any withholding. 

Ms S.E. Walker:  Shouldn’t the money go somewhere else to be apportioned once the property is sold? 

Mr J.A. McGINTY:  I would think that is how it would be dealt with, yes. 

Ms S.E. Walker:  It is not, though, is it? 

Mr J.A. McGINTY:  It is said that it belongs to the judgment debtor. 

Clause put and passed. 

Clauses 26 to 120 put and passed. 

Schedule 1 put and passed. 

Title put and passed. 
House adjourned at 11.11 pm 

__________ 
 


